Amendment No. 1 to MOA 2012-0068-U'[ /MS 


AMENDMENT NO. i 
TO MEMORANDUM OF AGREEMENT 
BETWEEN SANTA FE COUNTY AND THE NEW MEXICO, 
DEPARTMENT OF CULTURAL AFFAIRS REGARDING 
A WATERLINE TO SERVE THE CENTER FOR NEW MEXICO ARCHAEOLOGY 

THIS AMENDMENT is made and entered into as of this 3^^^ dav of AfiJu Dy 
2014, by and between Santa Fe County (the “County”), a political subdivision of thetete of New 
Mexico, and the State of New Mexico Department of Cultural Affairs (“DCA"), an agency of the 
State of New Mexico. 

WHEREAS, on May 30, 2012, Santa Fe County and DCA entered into Memorandum of 
Agreement No. 2012-0068-UT/MS (“MOA”) to provide for DCA’s completion of a waterline to 
serve the Center for New Mexico Archaeology; 

WHEREAS, the MOA provides that upon completion of the waterline, DCA will convey 
the waterline and appurtenances to the County to own, operate and maintain, and, in exchange, the 
County will refund DCA up to twenty-seven percent (27%) of the cost of DCA’s construction costs 
and the cost of the easement plat and implement a credit to DCA’s water utility account in the 
amount of ten thousand, two hundred-twenty dollars ($10,220) for meter connection fees. The 
MOA further provides that DCA will assign all rights to indemnification and wananties from 
DCA’s engineer and contractor to the County upon conveying the waterline to the County; 

WaiEREAS, the MOA also provides that the County will apply to the BLM for an easement 
designation for the waterline upon the County’s assumption of ownership and operation; 


W’HEREAS, DCA completed the waterline in May 2013 and, according to Paragraph 3 
(Term), tlic MOA is due to expire upon the County’s payment of the refund to DCA or two (2) 
years from the effective date of the MOA, whichever occurs first. The County has not issued the 
refund to DCA and tlic MOA is due to expire May 30, 2014; 

WT-IEREAS. according to Paragrapli 8 (Amendment) of the MOA, the MOA may be 
amended by an instrument in writing signed by the parties; 

W'HEREAS, tlic parties wish to amend the MOA to extend the term for one year to May 30. 
2015 as the respective duties of the parties have not been completed. 

NOW THEREFORE, IT IS MUTUALLY AGREED AS FOLLOW'S: 

1. Paragraph 3 (Effective Date and Term) of MOA 20I2-0068-UT/MS is amended by 
deleting paragraph 3 in its entirety and replace it with the following: 

3. TERM 

This agreement shall upon c.\.ccution of the parties, become ctTcctive as of 
the date first written abo\'e (the Ettectivc Date) and shall terminate May 
30, 2015, unless earlier terminated pursuant to Paragraph 4 or 10 of this 
agreement. 
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2, All Other provisions of MOA not specifically amended or modified by this Amendment 
No. 1 shall remain in full force and effect. 


IN WITNESS WHEREOF, the parties have executed this Amendment No. 1 as of the date 
indicated above. 


SANTA FE COUNTY 

Kturnerine Miller, Manage 
Santa Pc County 

Apmioved as to form: 




'Stephen C. Ross ^ ^ 

Santa Fe County Attorney 

Department of Finance 

Teresa C. Mai^^^^yg ctor 
Finance Department 








STATE OF NEW NreXICO, DEPARTMENT OF CULTURAL AFFAIRS 


Vcronica Gonzales, Secretly 
Department of Cultural Affairs 




Date 


■ 7 ^^/ 
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MEMORANDUM OF AGREEMENT 
BETWEENTHE 

NEW MEXICO DEPARTMEIST OF CULTURAL AFFAIRS 
AND SANTA iFE COUNTY 
REGARDING A WATER LINE TO SERVE THE 
CENTER FOR NEW MEXICO ARCHAEOLOGY AND CAMPUS 


01 /igreemem is entered into onthis^ day of MAV, ’'2^/Z ^ 
2012, by and between S^ta Fe County (hereinafter referred to aa the “Count?n,aNew Mexico 
political subdivision the State of New Mexico Department of Cultural Affairs (hereinafter 

referred to as DCA ), a governmental department of the State of New Mexico. 




REOTALS 


WmREAS, the SantaRe County Public Division is responsible for water utility 
planning throughout Santa Fe County, providing master plan infrastructure planning, design 
review, approval and acceptance of infrastructure in accordance with the County’s desien 
requirements and land use requirements; 

VTOREAS, DCA entered into a Lease-Transfer agreement with the United States 

of Land Management (hereinafter referred to a the “BLM”) for Lot 23, Sec, 35, T17N 
RBB (hereinafter referred to as “Lot 23’*) for the purpose of creating a Museum of New Mexico 
coUections and services campus adjacent to GajaDel Rio Road in Santa Fe County; 

WHEREAS^ DCA has completed construction of the Center for New Mexico 
Archaeology as the first facility of fee campus and the facility is presently without water utilities; 

WHEl^AS, DCA desires to have a sustainable and safe public water utility connection 
for purposes of providing drinking water, fire protection and irrigation at its Center for New 
Mexico Archaeology and all future facilities at the campus; 


WHEREAS, fee water supply utility feat is nearest to fee Center for New Mexico 
Archaeology facility is feat belonging to fee Buckman Direct Diversion Project (*‘BDD”) a 
proJectownedbytheCounty, City of Santo Fe, and limited partner Las Gompanas; 

T ^ ^ Board of the BDD approved DCA’s connection to 

'''' service DCA’si Center for New Mexico Archaeology fecility 

WHE^^, DCA is willing to design and construct a 12” water line and necessary 
wafer connection infrastructure in order to receive water service from the County through the 
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nnH ! 1 !^ *° agreement to ensure that DCA wUl design 

“"® “rd inflrastruoture to the 

r “spe-fiWHty for water service and maintenance of the 

water line and inffastriicture as provided m this agreement; 

rrv« H, County is willing to refund DCA for certain costs associated with the 

construction of tlie 12 water line as more specifically provided herein; 

parties also wish to enter into this agreement to provide for the 
wth respect to DCA‘a construction and conveyance of the water line 
^d i^aatmcture ito the ^unty> and to provide for the refund to be provided to DCA-State of 

JJaJS^TaS^ conslrnction project and the County’s ownership and 

NOW THEREFORE, it is mutually agreed between the parties as follows: 

1. SCOPE OW AGREEMENT 

A. Duties oJ the Parties during Planning and Construction 

1. DCA wali polite and pay.for the engineering design, installation and construction of 
ainast^in^, prrasnre reducing valve (“PRV") vaults, and aminimum of700’ of 
12 watwrlme TOth appropnate appurtenances that will run through Lot 23 which will 
connect water fiom the BDD to DCA’s Center for Now Mexico Archaeology. 

2. to -^ij^tionofeonstruotion, DCA will obtain the review and approval of the 



DCA agiMs to include in the construction contract a provision that allows the 
TOntrrotor s warranties on the water line and infiastnicture to be assigned to the 


4. DCA will prepare an easem^t plat forthe water line and related in&astruoture 

mchidinsinteinal campus 6” and 8” water lines. ’ 


5. DCA ^es to include in the construction engineering and oonstruotion contract a 
provismiapemattingthe assignment of any indemnifioation obligations on theTart of 
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6. DCA will maintain accurate records of all costs associated with the design, 
construction and instaUation of the master meter, PRV vaults, and the 12” water line 
With appropriate appurtenances, and provide to the County itemized accountings 
periodically throughout the design and construction. 

7. The County wiD designate a Utilities Project Manager to act as a liaison with DCA in 
toe project planning and design review process, construction drawing approval and 
final project acceptance. The Utilities Project Manager will be available to attend 
meetings with DCA and other agencies as necessary for implementation of the 
project 

8. pCA will provide the County with final as-built drawngs of the water transmission 
mfi-astmcture stamped by a New Mexico licensed engineer, and a certification by 
such engineer that toe project was completed in accordance with approved 
construction documents. 


B. Duties of toe Parties Upon Completion of Project 

1. Upon completion of the installation and construction of the water line and 
initetructure, DCA will transfer ownership of toe master meter, pressure reducing 
valve (“PRV”) vaults, toe 12” water line and all appurtenances toereto, to toe County. 
As consideration for such improvements and infrastructure the County will 
conqiensate DCA in toe form of a refimd as described in Section 2. 

2. Simult^eous with the transfer of owners^p of the master meter, PRV vaults, and 
waterto to the County, DCA will provide the County with a utility easement plat 
for submittal to toe BIM for formal easement designation prior to toe patenting of 
Lot 23 to the State of New Mexico. Should the easement designation not be 
completed prior to the patenting of Lot 23 to toe State, DGA will submit the easement 
plat to the Santa Fe County Cleric for recording with the Santa Fe County Clerk. 

3. Prior to toe County’s acceptance of the water line and infiastructure, DCA shall 
complete an assignment to toe County of DCA’s right to indemnification for Uability 
on toe part of toe engineer for toe en^neer’s design, and on toe part of toe contractor 
for construction. DCA shall also assign to toe County any and all warranties covering 
toe water line improvements and infrastiuoture granted to DCA by toe contractor in 
the construction contract 

4. Upon acceptance of the water line and associated infrastructure the County will 
assume all operation and maintenance of the water line and infrastructure. The 
Comly will provide water utility service to the Center for New Mexico Arehaeology 
at the County’s normal charges to other water utility customers In the same rate 
category as DCA. 
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2. KEFUND TO STATE OF NEW MEXICO; NOT TO EXCEED AMOUNT 

Upon the Statons completion of the construction project and upon the Coun1y*s 
^sumption of ownersb.ip of the water line and ln:&asttucturef tiie County shall refund to 
0CA a combination of payment and credit to compensate the State for a portion of the 
constwction costs and preparation of an easement plat The value of the County^s share 
shall be no more than twenty-seven percent (27%) of the State’s construction cost and 
cost of the easement plat for the water line. 

In order to substantiate the actual costs of the water line and easement plat, the State shall 
provide the County with an itemized accounting, verifiable with invoices and statements* 
of the actual costs incurred by the State. 

pe Cmmty’s ref\md to DCA shall consist of an amount of not more than fifty thousand 
dollars ($50,000) payable by check to the State of New Mexico and credit of no more 
toan tenpousand two hundred and twenty dollars ($10,220) for meter connection fees 
pe credit for meter cotanection fees will be issued monthly and shown as a credit against 
the charge for DCA’s laontfaly water use. DCA will be charged for its water use at the 
prevailing rate of other ci^omers in the same class as DCA. The total value of the 
County s refund and credit shall not exceed 27% of the State’s cost of construction and 
preparation of an easem ent plat. 

3. TERM 

This agmementj shall upK)n due execution by the parties, become effective as of (he date 
^ written above (the Eflbctive Date) and shall terminate upon the Comity’s payment to 
the State ofNew Mexico of the total refund value, or two (2) years after the Effective 
Date of this agreement whichever occurs first, unless earlier terminated pursuant to 
Para^ph 4 or 10 of this agreement. In no event shall this agreement exceed a term of 
two (2) years. 


4. TERMINATION 

This agreement may be terminated by either of the parties upon written notice delivered 
to the other at least thirty (30) days prior to the intended date of termination. By 
such termination, neither party may nullify obligations already incurred for performance 
or failure to perform prior to the date of termination. 


5. PERSONNEL 

DCA represents that it has, or will secure at its own expense, all personnel required to 
perform all of the services required of it under this agreement. Except as the assignee of 
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DCA s right to indetniuficattofi and assignee of the contractor’s warranties as provided in 
Paragraphs l.A.5. and l.B.3. herein, the engineer procured by DCA or any of the 
engineer’s agents or subcontractors, the contractor procured by DCA or any of the 
contractor’s agents or subcontractors, shall not be employees of or have any contractual 
relationship with the County. 


NO THIRD PARTY BENEFICIARIES 

This agreement was not intended to and does not create any rights in any persons or party 
not a party to this agreement. 


LIABILITY 

Subject to any rights to obligations of indemnifiGation and warranties DCA assigns to the 
County upon the County’s acceptance of the water line and inhastructure, neither party 
shall be responsible for liability incurred as a result of the other party’s acts or omission 
in connection with this agreement Any liability incurred in connection with this 
agreement is subject to the immunities and limitations of tlie New Mexico Tort Claims 
Act, NMSA, § 41-4-1 et seq., as amended. 


AMENDMENT 

This agreement shall not be altered, changed or amended except by an instrument in 
writing executed by the parties hereto. 


APPLICABLE LAW; VENUE 

This agreement shall be construed in accordance with the laws of the State of New 
Mexico. DCA and the County agree that the exclusive forum for any litigation between 
them arising out of or related to this agreement shall be the State District Court of New 
Mexico, First Judicial District located in Santa Fe, NM. 


APPROPRIATIONS 

This agreement is contingent upon sufficient appropriations and authorizations being 
made by the Santa Fe County Board of County Commissioners and if state funds are 
involved, Legislature of the State of New Mexico, If sufficient appropriations and 
authorizations are not made in tliis or future fiscal yeai^this agreement shall terminate 
i^on written notice by the County to DCA. Such termination shall be without penalty to 
the County, and the County shall have no duty to refiind DCA for expenditures made in 
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the performance of this agreement. The County is expressly not committed to 
expenditure of any fluids until such time as hinds are programmed, budgeted, 
encumbered and approvedior expenditaie by the County. The County’s decision as to 
whether sufficient appropriations and authorization shave been made for the fulfillment 
of this agreement shall be final and not subject to challenge by DC A. 


11. INTEGRATION CLAUSE 

This agreement incojporates all the covenants and understanding between the parties 
hereto concerning ^e subject matter hereof, and all such covenants and understandings 
have been merged into this agreement No prior covenants or understanding, verbal or 
otherwise, of the parties or their agents shall be valid or enforceable unless embodied in 
this agreement. 


12. FACSIMILE OR SCANNER ORIGINAL SIGNATURES 

The p^ies hereto agree that a facsimile or scanned original signature has the same force 
and effect as an original hard copy for all purposes. 


13. INVALID TERM OR CONDITION 

If any term or condition of this agreement shall be held invalid or unenforceable, the 
remainder of tiiis agreement shall not be affected and shall continue to be valid and 
enforceable. 


14, NOTICES 

notice required by this a^eement shall be given in writing to the parties designated 
below. Notice shall be effective when delivered personally to any party, or three days 
^er deposited, postage My prepaid, registered or certified, in any official receptacle of 
the U.S. Postal Service. 


For DCA: Eric Blinman 

DCA - Archaeology Division Director 
407 Galisteo Street 
Bataan Memorial Building 
Santa Fe,NM 87501 
(505) 827-6343 


For the County; Patricio Ouerrerortiz 
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Division Director 

Santa Fe County Public Utiiities Division 
PO Box 276 

Santa Fe, New Mexico 87504 


15. SURVIVAL 


paragraphs shall survive termination of this agreement: 
APPLICABLE LAW; VENUE, LIABILITY, and SURVIVAL. 


WHEREOF, the parties have duly executed this agreement as of the date written 


SANTA PE COUNTY 


Kajiherine Miller, Manager 
Santa Fe County 


^proved as to form: 



Stephen C, Ro§ 

Santa Fe County Attorney 


Date:_/ S" • / ^ 








Eric Blinman, Archaeology 
Division Director - DCA 


Date: 


// 
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General Counsel 





